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Appellee moves the Court to dismiss the appeal 
ieom bone Order or tne United States District Court of the 
southern District of California, Central Division, entered 
December 15, 1960, taken by appellants by notice of appeal 
filed January 9, 1961, upon the grounds that: 

ile the order appealed from is nonappealable; 

Owe this case has become moot subsequent to the 
filime or nevice of appeal; 

on appellants have failed to comply with the 

Federal Rules of Civil Procedure governing 

appeals. 


IMs @e@uton is based woen the Transcript of Record 


7 


amd Transeript of Reeoerd re Preliminary Hearing pursuant 
mo bute 75(j), F.R.C.P., on file herein, together with 
the Notice of Motion, Memorandum of Points and 
Authorities in Support of Motion and Exhibits | t laaeialel 
C, attached hereto. 
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NOTICE OF MOTION 


NOTICE IS HEREBY GIVEN that the foregoing 
motion will be brought on for hearing before the 
Wmited States Court of Appeals for the Ninth Cireuit 
in tus courtroom, Sixteenth Floor, Umiited States 
Posu Orirce andeComrthouse Baiiding, les Anmceles 1c, 
California, om Monday, September 10, 1962, at 9:30 


a.m., or aS soon thereafter as counsel may be heard. 


OTANLEY MOSK, Attorney General 
NORMAN L, EPSTEIN, 
Deputy Attorney General 


By 
NORMAN L. EPSTEIN 
Deputy Attorney General 


Attorneys for Appellee 


MEMORANDUM OF POINTS AND AULHORLL ino IN 


SUPPORT OF MOTION 


PRELIMINARY STATEMENT 

Appellants appealed from the order of the 
United States District Court dated December 12, 1960, 
and entered December 15, 1960 denying their request 
hor a téenierary restraining order. (Tremgeript of 
Record, hereinafter referred to as "Tr, Rec.", 
pp. 22-25, 27.) While the Court declined, ex parte, 
to convene a three-judge statutory court due to the 
Weck of a Suibstamrial federal qwestion, it did not dis- 
Miss the Petition, but permitted appellants' request 
per a three-judge court, for preliminary and permanent 
nojemcm: ons and for declaratory relief to be dewer- 
Mined upon adversary pleadings following service of the 
Bominwen, (Ir, Rée. pp. 22-24.) 

The order appealed from is neither the final 
@eoctetioumof aediistrict court (28 UsSatm Section 1291), 
@er an imverlocibory order specified in 28 U.S.C., 
Section 1292(a), nor an interlocutory order with respect 
to which a district judge has certified the presence of 
a "controlling question of law as to which there is 
substantial grownd for difference of opinion", as 
Meayaded wee U.S.C., Section 1292(b). It follows that 
Gieomorcer 15 @OL aopealabilec, and that the appeal there- 
from should be dismissed. 

Dismissal of the appeal is also required by the 


MeGriemsnol ene Case. subsequent to entry of the order 


Meprodiy has the entire proceeding been reduced to final 
fueemens an the Distriecs Court, by the terms of which 
Pio Macho Mac Cismusced, but, In addition, all of the 
appellants, save one, have stipulated to an injunction 
i the California Superior Court restraining them trem 
Gamrying on the very activities whose inwestigation they 
pouch to enjoir below. The single appellant not so 
enjoined has declared under oath in the California Superior 
Serre proceccimes that sme no longer has any inverest in 
emen activities. 

tage iv) by tneur teal wre Go Tile a2 stavementy 
oe: ECIintus Tor five mwoncehns following the time it was due 
(Rules of the United States Court of Appeals for the Ninth 
Omeehit, Rule 1726), and by their failure to post a bond 
on appeal at any time (Federal Rules of Civil Procedure, 
Rule 73(c)), appellants have flagrantly disregarded 
mandatory rules established for proceedings on appeal. 

For each of these reasons -- non-appealability 
of the order below, mootness of the case, and disregard 
ot the rules on appeal -- it is respectfully submitted 


that the appeal should be dismissed. 


STATEMENT OF THE CASE 
Appellants! action was commenced on December 12, 
1960 by the filing of their Petition for a statutory three- 
judge court, a temporary restraining order, declaratory 
Pole? amd prclimi merry and permanent inj@nictions restrain- 
ing the Attorney General of the State of California, and 


the State of California, from enforcing Sections 29001- 


= 


PeezOror the Calitormnlia geducavion UVOde, ana Ssecuzons 
11183-11188 of the California Government Oat 
iPeenec. sop. 3-21) ) 

. Wine ome Pelt wom bellow (Tr, Ree. 0.3). the Notice 

of Appeal (Tr.Rec., p.27), and the Appellants! Statement 

of Points (Tr.Rec.,p. 32) named both the Attorney General 

om Callitornia and the stvave of “California as defendants or 
appellees, subsequent filings of appellants ("Motion and 
Affidavit in Support of Motion" dated March 9, 1962; 

"Opening Brief on Appeal") name only the Attorney General. 

The same is true of the Transcript of Record. 

Accordingly, it would appear that appellants have 
abandoned their appeal with respect to the State of California. 

Mpa evemue sl bels NOveO bmat Separage MouvlOns bo dismiss 
were filed on behalf of each named defendant (Transcript of 
Record re Preliminary Hearing Pursuant to Rule 75(j),F.R.C.P., 
heréinafter referred to as "Tr.Rec.Prel.", pp. 2,25, respect- 
ively), and that separate judgments of dismissal were filed 
with respect to each. (Tr.Rec.Prel.,pp. 52,54, respectively.) 

Cue Gurscemew cult in federal court by private litigants 
against a state as such is prohibited by the Eleventh Amendment. 

peerr Vv, oolameamee 143 Fleq 561, 563 (Oth Cire.1944); 

Epuuieey. lem@cescce-lmscourt Prides Commission, 

eo eo omemesee Wert Cire... 1953). 

Accordingly, it is respectfully requested that if this 
Court does not consider the appeal to have been abandoned with 
Cae mewemunie  oreye Ol California, that this motion and sup- 
porting materials be considered on behalf of the State of 


California, as well as the Attorney General. 


Hedege | Gumrlrsccmey Onmwecemasserved Under 2o U.S.C 
Sections 2281, 2283 and 2284, relating to three-judge 
Seouleety ceuneus, and 2onUie.C., Section 2201, relating to 
declaratory relief. (Tr. Rec., p. 3.) 

Hie Feprprem allezed, imvomeam, thay appellants 
wmelish and circulate cowrses in technical subject materials, 
charge fees for instruction offered, and give to students 
Completing their@eourses certificates stating that they have 
Satisfactorily completed the courses taken. (Gite SSIs ajo sn) 
Tt is asserted that "Because of the attempted investigation 
of the Attorney General, the proceedings herein sought to be 
enjoined, [the value of the school had dropped to] less than 
$1,000,000 and unless an injunction is issued, the Institute 
Meee entirely and totally destroyed." (Tr. Rec., p. 8.) 
This is apparently because there are rival institutions in 
meiomared, amd une availability of student lists to them 
would ". . . cause great and irreparable damage and injury 

PMCinmehecenpeo) and becauise of alléséq untavorable 
publicity due to newspaper reporting of the investigation. 
ies Ree., p. 20.) 

iowa ito recites Vac adminis travive Subpoena 
auie@es Lecum ed testandum issued by the Attorney General on 
Pail, 1906@ (Tr. Réc., po. 9-12), and the facts that 
appellants did not obey it, following which the Superior 
Peuro of “wehe State of California issued its order on appellee's 
Petition ordering that they produce the records specified 
(September 20, 1960) and subsequently found them in contempt 


for disregarding the Court's order and fined them accordingly 


(November 18, 1960, stayed until December 10, 1960). 


(ieeehee., pp. b2-14 %) The California District Court of 
Appeal denied appellants' petition for prerogative writs, 
and the Supreme Court denied a petition for hearing. 
CiceGkec: & pe 13.) 

Multiple and overlapping grounds of asserted 
Mecontessivuttonality are claimed, inclwding violations of 
fcomicle 1S Section 10, and the First, Fourth, Fifth and 
Fourteenth Amendments to the United States Constitution. 
(Ge. Rec., pp. 14-20.) 

On December 12, 1960, Judge Leon R. Yankwich 
demved appeilarnvs' ex parte request for a temporary 
memi@eaimine order and fee comyening of a three-judge 
Seewuvory CcourL, but permitted appellants to serve their 
Semolaimt so that the matter might be resolved wpon adyver- 
Sary proceedings. (Tr. Rec., pp. 22-25.) 

lteais Tiom Thistemder that eppeellanvus appeal. 
Gir. hee., wp. 27, 28.) 

The Petition was subsequently served, following 
Which appellee filed his motion to dismiss. (January 9, 
ime) (Tro wec. Prel. p. 2.) The Distriet Court's Jdudz- 
ment of Dismissal was duly entered on March 15, 1961. 
(itewhec. Prel, pr 52%) 

fepellanus® Stavemenu or Points in the instant 
eqeeal was mot filled until Ameust 9; 19614 (Tr. Rec., 
Pen 32-33.) Wo bond on appeal purstant to Rule 73(c) of 
meee ie@erms! hmies on Civil Procedure has ever been filed. 

The certified records attached to this Motion 
(adaiibaies) BYE, C) establish that on February 16, 1961, 

Gy 


epcllee, on behalf of the People of the State of 
Cuirrcuma, tiled 2a Complaiml vo permanentiy enjoin 
Seance GeO sewer COmlerrint@. Or tirearecning 
to issue or confer, "diplomas" as that term is defined in 
Gamicatton Code Section 29001, without prior compliance 
ten che California Edvication Code, (Exhibit A.) 
Thereafter, on April 9, 1962, appellants 
stipulated with appellee that the Superior Court issue an 
iinctvLon permanenyly enjoinimga, restraining and prohibit- 
jee cach of the appellants, with the exception of Marie T. 
Cannon, as well as all persons acting under, by, through 
@oumem their behalf, from issuing or conferring, or threatven- 


ime. Drona sing or offering vo issue or confer any writing 


pumeoemcing the completion of any Course of study in certain 
a 


The Petition below was brought by "Technical Publica- 
tions Institute and the Owners and Operators thereof, and 
Hram@“ietOatetar, tts mManaser." (Tr: Réc., pe 3.) ‘The 
Pomplainvy ier. waymetive peliet fidled im the California Superior 
Court was brought against "Technical Publications Investment 
Peeooravien, a vcerporation; Technical Publications Institute, 
litgeorporacted, a2 comporation; Barnarr RAR. Cannon; Marie T. 
Coamon; Patrick S. Migveng Prank Csaszar, Does I to xX," 
(eabit A). ‘The corporate defendants were each alleged to 
be operating a school of technical writing known as Technical 
Publications Institute at the same address. The Cannons and 
Mitton were directors of one and the Cannons and Csaszar the 
directors and officers of the other. (Exhibit A, paragraphs 


Wert.) 


designated fields, or any other course which is "beyond 
high school" as that term is defined in Section 29001 
eerie fomeation ode, without having previously satisfied 
jas Cemduvlens ceu fomth in the Stijmdation. The Stipu- 
lation recited that the instant appeal is now pending before 
mmc Comer, bmit did Met purport to preserve any rights or 
Standing which appellants might have had to prosecute it. 
M@ene® its other provisions, the Stipulation provided for 
the dismissal of Marie T. Cannon, in view of her Declaration 
mmacned to the Stipulation.  Mirs., Cannon’s Declaration 
Spovea, under penalty of perje@my, that she no longer had any 
eonnection with the other appellants and was powerless to 
aa@eaer for any of them or for the correspondence school 
bmsiness comdueted by them, and that on or about May 5, 1961 
ome Mad rélimdgwished all rights and claims to the correspond- 
ence school business of Barnarr R. Cannon (one of the owners 
ee Technival Publications Institute). (Exhibit B.) 

On April 12, 1962, the Court duly entered its 
iene! Judgement by Court Pursuant to Stipulation, enjoining 


Peeeilants as prévided by the Stipulation. (Exhibit C.) 


ARGUMENT 
ile 
ANP APPEAT, DOHS NOT LIE FROM THE ORDER 
Ort tsi! COR” ENTERED 
DECEMBER 15, 1960 

As we have noticed, the Court's Order of December 
12, 1960, entered December 15, 1960, was restricted to a 
ie pe eemwe Tequest Her ex parte relief. A deter- 


mination With respect to convening of a statutory 


“ 7h 


tmeee— mete Court Was postponed wntil the issue could be 
Beesecd Ween adversary pleadings, and the request for a 
Gelperary restraining order was denied. (ii hee.» De. 
22-25.) 
(meer viner > party, 26 Ula,G., seeuitons 1291 and 
iao2, provides 
Section 1291. "The courts of appeals shall have 
Heri sdicrtwome of appeals from all final decisions 
Seerhe district weurts Coo the Umitred States, . . ." 
SeerpHen 1262 a). “Whereoureovor appeals shall 
ewe je Sdichion of appeals IT rom: 
"(1) Interlocutory ordersof the district courts 
a Oiew merc oeves, = Go. or Of the ju@zes thereor, 
Ciremei@s, Coppimuime, mMedifyime, refusing or dissolv- 
Mic in Mel Memss Or reticane LO dissolve or Medi fy 
(ive letien CxO De Where =a direce revylewm May Wwe nad 
in the Supreme Court; 


"(2) Interlocutory orders appointing receivers, 


"(3) Interlocutory decrees of such district 
courts or the judges thereof determining the rights 
af Viabiiteesnen Enel parties to admiralty cases in 
which appeals from final decrees are allowed; 

"(4) Judgments in civil actions for patent 
item wiiteh are final except for accounting. 
View) Wkheneaiddietmict judge, im making in a civil 
action an order not otherwise appealable under this 
secUron shall we of the opinion that such order 


ab 


ive lvyes 2 Controlling Question of law as to which 
Wioce Lomebeoranulaecround Tor difference of 
jolene ame that an immediate appeal from the order 
may materially advance the ultimate termination of 
the litigation, he shall so state in writing in 
suleh erader. “The Court of Bpwegls may thereupon, in 
its diecrevlom:s permit arappeal torbe taken from 
euch orders if application is m@de to it within ten 
Gey et per ne Enury Or Une cmder, Prevyided. however, 
That app litabieon” for anwWappeal herepnder shall wet 
Peat one@eedimtsaim the distriepeceurt unless the 
digsLract Ymdee or the Cert of Appeals or a judge 
thereof shall so order." 

Determination of whether an order is appealable is, 
of course, fundamental (Comnell v. Dulien Steel Products, 
PMepreed 414, Ale | Sth Cire., 1957)), amd sees to™the 
ioaconepwemeol gEhe appellate coum. (Pennsylvania Motor 
ewe Beseociation vy. Port of Philadelphia Flarine Terminal 
Pepociaivon, 27o M.2d 931, 932 [3rd Cir., 1O60]). 

Coviguicts. cthecinetemtwomdersor the Dietriet Court 
foeGeivier a tinal decisions ner anvinverlocuvory order 
involving receivership, admiralty or patent infringement. 
Jurisdiction to entertain the appeal must, therefore, be 
Wome. if at all, in st@edivisions (a) (1) or (6) of 28 
mowc., section 1L2o°. 

Nemoeemne fimeweot theese (orders ". . . granting, 

Romitecmrmee = . . imjunmetions . . .° [28 U.S.C., 
eeevmem 129072(4a) (1)]), it is clear that an order refusing 


2% 


or allowing a temporary restraining order does not con- 
Srathoe amporder "grantingg ... Lor] refusing 
Rata) “Tagine > wom “ 
St. Helen v. Wyman, 222 F.2d 890, 891 (9th Cir., 
1955); 
Connell v. Dulien Steel Products, supra (240 F.2d 
AU Bi7-818 (Staci, 19578 
Pack v. Carter, 223 Fed. 638, 640-641 (9th Cir., 
LG 
Whe Gistinetion Degween suc an order and “an 
im@cerloeutory injunction, the refwsing of which is apipeal- 
able, is well stated in Houghton v. Meyer, 208 U.S. 149, 
eo, eo set. 234, 2365 52° L.Ed. 432 (1908), quoted im 
Pack v. Carter, supra (223 Fed. 638, 640-641 [1915]): 
"t" A temporary restraining order is distinguished 
Tromean imecriecwmvory injunction, in that it as 
ordinarily granted merely pending the hearing of a 
Heovicwetor a Femporary injimetion, @nd its life 
ceases with the disposition of that motion and 
Trott ihiireherm order of «the court, while, as we 
have seen, an interlocutory injunction is usually 
granted until the coming in of the answer or until 
tae TiMeietieermineeot the auses and svands asa 
binding restraint until rescinded by the further 
action of the court." '" 
Im Connell v7. Dulien Steel Preducts, supra 
2 eereed 2S 218 [sth Cire., 1957]), the Fifth Circuit 
Stated the reasons for disallowance of appeals from 


orders granting or denying temporary restraining orders 


ie) 


as follows: 

", . . The practical reasons for not generally 
allowing appeals from temporary restraining orders 
are games (1) they ere usually effective for only 
very brief periods of time, far less than the time 
tegmeeed Lorwan appeal (which accounts for the 
paucity of cases on this point), and are then 
generally supplanted by appealable temporary or 
permanent injunctions, (2) they are generally issued 
without notice to the adverse party and thus the 
trial judge has had opportunity to hear only one 
Sidewer the cases and (3) the trial court should 
have ample opportunity to have a full presentation 
of the facts and law before entering an order that 
eT awpecalat@ke swe the agpecllate cemrts., Waere, as here, 
the duration of the order barely extends beyond 
20 days and even though issued after notice (perhaps 
imc rcteme) we think 1 is not a temporary injunc- 
tion and appealable. Appellant should have waited 
for another two weeks from the date on which he filed 
this appeal, at which time the trial court could have 
disposed of the question whether enforcement of the 
state judgment should be enjoined pending a full trial 
on the merits." 
Cf. Davis v. Hayden, 238 Fed. 734, 736-737 (4th 

(ec VONS ), cert. den. 213 Mes. 636, 

Secret @@, Ol tp, Ed. O41 (1917), 

Pie Gen addition Of Subdivision (b) to 28 U.S.C., 

14. 


Section 1292 by an amendment in 1958 (Public Law 85-919) 
permits discretionary appeals from intverlecutery orders 
not otherwise specified in Section 129e, appellants 
Neve Wot e€ven atvvemobed to Satistiy the réquisites spec- 
mived im that subdivision for sweh review. Before an 
pigeeal Wil] lie fursuant to Se@tion 1292(b), it is 
necessary, first, "that the district judge making the 
order sought to be appealed from shall have stated in 
foe "ia Sueh order' thas in his opinion ‘such order! 
involves a controlling question of law as to which there 
fm cUpelantial @reund for difference of opinion and that 
an immediate appeal from the order may materially advance 
the ultimate termination of the litigation", and, second, 
that the appellant apply to the Court of Appeals for 
Derma SSiOn to appeal under this subdivision within ten 
days of the entry of the order. 

Hilbert v. Bison Laboratories, 2600 F.2d 431, 435 

(ee Cie. , 1O5o).. 

in this Cates the Districudmdge has made no 
such statement as is required by the subdivision, nor does 
it appear that he has ever been requested to do so. (See 
the, Hee, Prél 0. po. 52-52.) 

In the absence of any ground uwpon which appeal- 
ability of the order below can be sustained, it is submitted 
that the appeal taken must be dismissed. (St. Helen v. 
Vivm@iem, supra (222 F.2d 890, 891 [9th Circe, 1955]).) 

Z 
/ 
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THE DENIAL OF A TEMPORARY RESTRAIN- 
ING ORDER HAS BECOME MOOT 


A. By the Subsequent Judgment of Dismissal. 
On the same day appellants filed their Notice 
er Wopes! irem the instant order of the District Court 
(Tr, Rec., p. 27), appellee moved the Court to dismiss the 
6@tire Petitiom. (Tr, Ree. Prél., p. 2.) On February 28, 
1961, this motion was granted (Tr. Ree, Peel... p. 50), and 
a Judgment of Dismissal was duly entered on March 15, 1961. 
@r, Ree, Prelwpp. 52.) 
lt 18 Obvioms that Following entry of judgment 
dm@emissing appellants' entire Petition, amy questions 
Demme vo Che previous denialvsof their ex parte request for 
a vemporary restraining order became moot, 
eee Oakland Beck & Warehowse Co. v. United States, 
Mes Baza 4o3, 4o4 (Ot Cie. 1951). 
Bepel v. Waittier Corp., 195 F.2d 361, 363 
(6th Cire., 1952): 
ifooecr Clomhime Co. v. Fidelity and Casualty 
Company of New York, 227 F.2d 574, 576 
(16th Cime., 1955). 
lBS By the Stipulation for Judgment and Final Judgment 
Peewee Tierevo OF the Superior Cowrt of the State 


ef (Calif ormia. 
On February 16, 1961, a date subsequent to the 
im@ereent order and Notice of Appeal and prior to the Judgment 


of Dismissal, appellee filed a Complaint in the Superior 


eG 


Comet @ the Seate of California seeking to permanently 
enjoin the instant appellants, together with their 
officers, agents, servants and employees, from issuing 
or conferring or threatening to issue or confer any 

dime lenae"withowt prior compliance with the California 
Paueecion Code, (Exhibit A, ps 10.) 

Tie provlewons “of the Edueawien Code referred 
to in the Complaint were Sections 29001=#29022, the same 
P-eulems attacked as Unconstitutional in appellants' 
Petition, and the very sections with respect to which 
fepellancvs sought to enjoin investigation of compliance. 
Capit As TY. Rec., Bp. 3-21.) 

ye ts Unhewe rere Ol Weems deraole™sienificance 
that on April 5, 1962 appellants and appellee (respect- 
ively defendants and plaintiff in the State court proceed- 
ing) formally stipulated that: 

"The Superior Court] may issue a judgment 
Cemiemenviy enjoining, réestraiming» anc prohibiting 
tected! Piblicabztons Llmvestmemat Corporation, a 
Ccroomaviong Technical Pulelications Institute, 
Imcempecuated, a Corporation, Barnarr KR. Cannon and 
Frank Csaszar, and each of them, their successors, 
officers, directors, agents, servants, employees 
cmc. all persons aecuing= under, by; through or on 
behalf of said named defendants, from issuing or 
Conremring., or thréatening, promising, or offering 
to issue or confer any writing evidencing completion 
of any course of study in the fields of technical 


‘ve 


fice. eCheineerame, draiting, electronics, or 

aay come meacrem thereot, or any ether course of 

study which is 'beyond high school' as that term 

Ter iueseceammocetienm CSOOlorethe Cakii ornia 

Bomeatvon Code, without having previously filed 

tae atfidayit and aopraisal and otherwise having 

previously satisfied the requirements of Section 

29007 subdi@isiion (a) of said Code, or without 

having previously been licensed, approved, 

accredited, permitted or authorized so to do, 

as the case may be, as provided by Sections 29007 

oreo Ger 2voteaand Cade." (Exaipit B, Pareacrapm 1) 

Trish Gipmlebpren recited the pemdemcy of the 
igG@etant appeal, but did mot purport to preserve any stand- 
ing appellants might have had to prosecute it. (Exhibit B, 
Paragraph 3.) 
Nin Yilew of the Déelaracvicon or Marie T. Cannon”, 

Q@meened FO the Stipulation, the Complaint against her was 
dismissed with prejudice. (Exhibit B, Paragraph 6.) In 
the Declaration of Marie T. Cannon referred to, Mrs. Cannon 
declared under penalty of perjury that while she had been 
Gummo tic@er and dirécvor of the defendant corporation solely 
for convenience of Mr. Cannon, in actuality she was "little 
more than a clerk", that she held no stock, and acted only 
omoeemccc econ oy im, Canmon, and that following ner divorcee 
from the latter, she resigned her offices and relinquished 
el eerstvew ald clamms tO his correspondence school business. 
She declared that she has no connection with the corporate 


Le, 


Gemseadamts, aad is pewerless to answer for them or for 
the correspondence school business conducted by them. 
(Exhibit B, first attachment. ) 

On fers! 12, eee "he Superior Court duly 
Si@eered its Fimal Judgment by Court Pursuant to Stipula- 
tfon, enjoining appellants in the manmer provided by the 
Bevoulation. (Exhibit C.) 

By tm@eir Stipulation téxw Batry of Judgment and 
the judgment subsequently entered, each of the appellants 
save one (Marie T. Cannon) has consented to enforcement 
against them of the same provisions of the California 
Education Code attacked below as unconstitutional. The 
one exception, by her own Declaration, no longer has any 
interest in appellants! business. 

it is "em@emiveed that under these cireumstamecs, 
Ger ecuestaencial jmsticiable controversy remains between the 
parties, and that the appeal should for this additional 
reason, be dismissed as moot. 

peo: Ben“ Vie Coleone MWawlews Hida leo, ok, 

P05) JA OM eeeteeety (Gene Cire, 1953), cert. 

depeee ome ees PPPS rer, 135 (1953); 

National Bible Knowledge Association v. Dumont Broad- 
fice Commeratiom, Cs Ped 74, 75 (Duc. Cir., 

1956); 

McCaw v. Fase, 216 F.2d 698, 700 (9th Cir., 1954), 


Come Ger, 346 URS. 927, 75 HCE. 339 (1955). 
ye 


ieee 


cay, 
APPELLANTS! DISREGARD OF THE RULES 
GOVERNING APPEALS WARRANT DISMISSAL 
OF TH APPEAL 

Rule 17.6 of the Rules of this Court provides 
[MMe®eTG chav: in all cases, .. . the appellant .. ., 
meen che filing of the record in this cowet, shall file 
With the Clerk a concise statement of the points on which 
mevaintends to ray." 

The instant record on appeal was filed in this 
court on March 8, 1961, five months after it was due. 
(Tr. Rec., pp. 32-33.) 

Rude 7Slc) of the Hederwaldmmles Gi Ciyid 
Procedure provides in part that: "Unless a party is 
exempted by law, a bond for costs on appeal shall be filed 
feo the notmme of appeal. The bond shall be in the sum 
Orewume hundred and fairty dollars, wnhless Uhe @owrt fixes 
a different amount or unless a supersedeas bond is filed, 
in which event no separate bond on appeal is required.” 
Appellants have never filed a bond on sega. 

Ties Couey hes remarked mere theneonce thas 
Te. « 2tveoricys Shem@ld make anWattémpt to cemfoerm to the 


rules and not try to improvise new practice." See Hargraves 


Woteuiden, 217 F.2d 639, S40 (9th Cire., 1954). It is 


it 1s noted that while appellants moved for permission 
Por DM@eecd WMpen typewritten briefs, permission to proceed 
fn Se@ime pauperis (28 Wo5.C2°S 1915) Ges neither sought nor 
granted. 


Or 


